
Case 3:16-cv-01586-RPC   Document 53   Filed 09/06/17   Page 1 of 3



Case 3:16-cv-01586-RPC   Document 53   Filed 09/06/17   Page 2 of 3



Case 3:16-cv-01586-RPC   Document 53   Filed 09/06/17   Page 3 of 3



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

 
JASON A. MILISITS, :  

Plaintiff,  :  NO. 3:16-cv-01586 
: 

v. : (Judge Conaboy) 
 : (Magistrate Judge Saporito) 

KIM MINARCHICK, et al.,  :  
Defendants. :  

 
REPORT AND RECOMMENDATION 

 
I. Background 
 

This is a pro se civil rights action.  The plaintiff’s original 

complaint was received and docketed by the Clerk of Court on August 1, 

2016, but it was constructively filed on July 22, 2016, the date when the 

plaintiff, Jason A. Milisits, delivered it to prison officials for mailing. 

(Doc. 1).  See generally Houston v. Lack., 487 U.S. 266, 270-71 (1988) 

(articulating the “prison mailbox rule”). The plaintiff’s 42 U.S.C. §1983 

complaint alleges that prison employees at SCI Mahanoy violated his 

Eighth Amendment rights by failing to provide him with proper medical 

treatment.  Milisits alleged that he received inadequate medical care 

concerning his self-diagnosed trichinosis (a parasitic round worm).  He 

named the following persons as defendants:  Kim Minarchick, R.N., 

John Steinhart, CHCA, Alyssa Menghini, PA-C, and Ms. Moore, R.N.  
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Milisits seeks injunctive relief and an award of monetary damages. 

  The defendants have filed motions to dismiss for failure to state 

a claim upon which relief can be granted under Fed. R. Civ. P. 12(b)(6).  

(Doc. 24; Doc. 32).  They have raised the failure to exhaust 

administrative remedies and the failure to state an Eighth Amendment 

claim under 42 U.S.C. § 1983 as the basis for the motions.  These 

motions have been briefed and are ripe for disposition.  For the reasons 

set forth below, we recommend that these motions be granted. 

Also pending before us is Milisits’s motion for a preliminary 

injunction. (Doc. 37).  No supporting brief has been filed.  The 

defendants have filed opposition briefs. (Doc. 40; Doc. 41).  For the 

reasons set forth below, we recommend that this motion be denied.  

II. Statement of Facts 

We set forth the facts from Milisits’s complaint and its exhibits 

(Doc. 1; Doc. 1-1).  On March 14, 2016, Milisits wrote to the medical 

department complaining about a skin condition that developed after he 

helped apply calamine lotion to his cellmate’s sores. On March 15, 2016, 

Steinhart responded.  Although it is difficult to decipher Steinhart’s 

handwriting, it appears that Steinhart responded by stating “I see you 
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were evaluated today.  I hope it helps.” (Doc. 1-1, at 2).  On March 23, 

2016, Milisits wrote to the medical department regarding a prescription 

he received claiming that he will need another dose of the prescription 

in  7 to 10 days and he requested that he be scheduled for a sick call 

within that same time frame.  The next day, Minarchick responded that 

the treatment generally does not require administration of the dose 

more than twice.  She stated that Milisits will need to be reevaluated 

and she advised that he request a sick call.  (Id. at 3).  

 On March 23, 2016, Milisits wrote to Major Dolor asking that he 

come to visit Milisits to discuss his circumstances.  The next day it 

appears that Major Dolar signed the response stating that all such 

issues must be resolved through the medical department.  (Id. at 4).   

On March 31, 2016, Milisits wrote to the medical department, 

Maria Cerullo, and the Correctional Health Care Administrator.  In the 

request, Milisits claimed that Menghini refused to give him another 

dose of the medication until she spoke with the doctor.   

On April 1, 2016, Minarchick advised Milisits that the requested 

medicine (Ivermectin) is not for “intestional worms,” and to let the 

medical professionals diagnose his condition.  Further, she advised 
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Milisits to speak with his block psychology regarding his repetitive 

health claims.  (Id. at 5).   

On April 9, 2016, Milisits addressed another request to the 

medical department requesting more “triple antibiotic ointment” as well 

as the need to see the medical department and the doctor.  Virginia 

Klokis, LPN, a non-party, responded that Milisits had no orders.  (Id.  

at 6).  

 On April 14, 2016, Milisits sent a request to the medical 

department and Steinhart.  In that request, Milisits sought a sick call 

for his condition because he needs more “T-A-B ointment” for his sores.  

He also claimed to need another dose of Ivermictin.  On the same day, 

Minarchick responded that Milisits was not diagnosed with trichinosis.  

Further, she informed him that a medical practitioner had determined 

that Milisits should not receive the requested medication.  She also 

informed him that he could sign up for a sick call. (Id. at 7). 

On April 17, 2016, Milisits sent a request to the medical 

department asking to be signed-up for a sick call and claiming that his 

condition was a “parasite.”  The next day, Minarchick responded that he 

could sign up for a sick call and that a request for sick-call through an 
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inmate request slip was not the proper procedure. (Id. at 8).   

On April 20, 2016, Milisits sent a request to the medical 

department and Steinhart seeking the names of the staff that have 

worked on his “case/condition.”  He was also looking for the proper 

spelling of Menghini and Minarchick.  Steinhart responded and, once 

again, it is difficult to decipher Steinhart’s handwriting.  Nevertheless, 

it appears that he responded by stating that providing the names was 

not a service that the medical department provides and that there were 

too many names to list.  (Id. at 9).   

The next request made by Milisits was dated April 19, 2016, and 

was received by the DOC on April 21, 2016.  His request was addressed 

to the warden, Ms. DelBalso.  In that request, Milisits explained the 

nature of his “very serious problem/condition” which he claimed was 

trichinosis.  He further stated that he made the medical department 

aware of his condition and no one from the department did anything 

about it.  He also explained that the medical department refused to 

provide him with any more doses of Invermictin. He further informed 

the warden that there were too many details to cover on paper and 

asked that she arrange a time to talk to him about the problem.  The 
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next day, Warden DelBalso responded, stating that she saw Milisits’s 

grievance and appeal.  She advised him to be guided by the responses, 

and she also informed him that she copied the Correctional Health Care 

Administrator for any follow-up needed on his part.   

On April 25, 2016, Milisits sent a request to the Correctional 

Health Care Administrator and the medical department 

“requesting/demanding” that he be sent to go to an outside hospital for 

treatment of his condition.  He also claimed that they refused to give 

him proper treatment, tests, and examinations.  Steinhart responded 

that he was not a doctor, he could not prescribe medications, he could 

send him to an outside hospital, and he was referring him to 

psychology.  (Id. at 11).   

On June 12, 2016, Milisits sent another request to Warden  

DelBalso.  He reiterated his lists of concerns and asked for help with his 

problems.  DelBalso responded that the request would be forwarded to 

DSFM Vulesta for his review and appropriate disposition.  (Id. at 12).  

Finally, on July 8, 2016, Milisits sent a request to the medical 

department and Steinhart.  In the request, he stated that at 4:00 p.m. 

on that date, he retrieved a live hair-like worm out of his right nostril.  
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Milisits claimed he showed it to corrections officer Strohl from the 

inside of his cell.  Strohl thought it was piece of lint.  Apparently, Strohl 

informed him that if it got any worse he would inform the medical 

department.  Milisits told Strohl that the medical department was 

aware of the circumstances.  He claimed that in his attempt to save the 

worm (which was the size of an eyelash), it jumped off the end of the 

clip and he could not find it.  He claimed that he continued to suffer 

from trichinosis and requested another dose of Ivermectin. On July 11, 

2016, non-party Brenda Houser, R.N., a non-party, responded.  Nurse 

Houser stated that the issue had been addressed in sick calls several 

times and that Milisits does not want to hear that the practitioners 

have found no evidence of worms or any other parasites.  Also she 

explained that worms cannot jump.  Further, she informed Milisits that 

a dose of Ivermectin will not be given without evidence of worms since 

the drug can have side effects. (Id. at 13). 

 In his complaint, Milisits has alleged that he has fully exhausted 

his available administrative remedies regarding his claim. (Doc. 1, at 2).  

He has attached as exhibits, his original official inmate grievance 

number 619715, dated March 31, 2016, an appeal of the grievance on 
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the same form dated April 15, 2016, and a final appeal to the secretary’s 

office dated June 1, 2016.  (Doc. 1, at 14-16).  On April 1, 2016, there is 

a signature above the line entitled “signature of facility grievance 

coordinator” acknowledging receipt of the grievance and a statement 

that it will be processed in accordance with DC-ADM804.  The other 

documents do not contain any signatures of the facility grievance 

coordinator.  However, on June 13, 2016, Dorina Varner, chief grievance 

officer of the Secretary’s Office of Inmate Grievances & Appeals 

(“SOIGA”) provided Milisits with a notice acknowledging receipt of his 

grievance appeal and advising him that it had been referred to the 

Central Office Bureau of Health Care Services for review.  As a result, 

Milisits was advised that the final review decision would be delayed 

pending review by the office to which it has been referred.  Milisits’s 

grievance did not name Steinhart and Minarchick.  Nor did it request 

any financial relief. 

On October 20, 2016, Milisits filed supplemental exhibits. (Doc. 

30).  He enclosed SOIGA’s final appeal decision dated October 4, 2016.  

The decision upheld the initial response and stated that the medical 

care provided was reasonable and appropriate and no evidence of 
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neglect or deliberate indifference was found.  The complaint (Doc. 1) 

was docketed on August 1, 2016, which is before SOIGA’s decision dated 

October 4, 2016.  Nevertheless, Milisits’s appeal to SOIGA was dated 

June 1, 2016.  It is undisputed that Milisits’s grievance was properly 

and timely pursued at every step.1  SOIGA’s notice to Milisits of its 

intention to refer the matter to Central Office Bureau for input only 

advised him that the final review decision would be delayed.  SOIGA 

gave no indication in its notice regarding the length of the delay or the 

reason for the referral.  SOIGA took over four months to decide the 

matter despite its representations on June 13, 2016, that all documents 

submitted were reviewed by that date. 

The court has also considered certain prison regulations that are 

matters of public record of which the Court may properly take judicial 

notice in ruling on a Rule 12(b)(6) motion.  See Fed. R. Evid. 201;  

Christman v. Skinner, 468 F.2d 723, 726 (2d Cir. 1972);  Hodges v. Klein, 

421 F. Supp. 1224, 1233 (D.N.J. 1976), aff’d, 562 F.2d 276 (3d Cir. 1977) 

(per curiam).  Consideration of these materials does not require 

                                                 
1   None of the defendants have argued that the grievance procedure was 
not followed.  Rather, their arguments are limited to those issues set 
forth above. 
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conversion of this Rule 12(b)(6) motion into a Rule 56 motion for 

summary judgment.  See Fed. R. Civ. P. 12(d); Schmidt v. Skolas, 770 

F.3d 241, 249 (3d Cir. 2014).  See generally Pa. Dep’t of Corr., DC-ADM 

804 Inmate Grievance System Policy (April 27, 2015) hereinafter, DC-

ACM 804, available at http://www.cor.pa.gov/About 

%20Us/Documents/DOC%20Policies/804%20Inmate%20Grievances.pdf.  

III. Legal Standards 

Rule 12(b)(6) of the Federal Rules of Civil Procedure authorizes a 

defendant to move to dismiss for “failure to state a claim upon which 

relief can be granted.” Fed. R. Civ. P. 12(b)(6). “Under Rule 12(b)(6), a 

motion to dismiss may be granted only if, accepting all well-pleaded 

allegations in the complaint as true and viewing them in the light most 

favorable to the plaintiff, a court finds the plaintiff’s claims lack facial 

plausibility.” Warren Gen. Hosp. v. Amgen Inc., 643 F.3d 77, 84 (3d Cir. 

2011) (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555–56 

(2007)). Although the Court must accept the fact allegations in the 

complaint as true, it is not compelled to accept “unsupported 

conclusions and unwarranted inferences, or a legal conclusion couched 

as a factual allegation.” Morrow v. Balaski, 719 F.3d 160, 165 (3d Cir. 
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2013) (quoting Baraka v. McGreevey, 481 F.3d 187, 195 (3d Cir. 2007)). 

Under Rule 12(b)(6), the defendant has the burden of showing that 

no claim has been stated. Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 

1406, 1409 (3d Cir. 1991); Johnsrud v. Carter, 620 F.2d 29, 32–33 (3d 

Cir. 1980); Holocheck v. Luzerne County Head Start, Inc., 385 F. Supp. 

2d 491, 495 (M.D. Pa. 2005). Although a plaintiff is entitled to notice 

and an opportunity to respond to a motion to dismiss, he has no 

obligation to do so—he may opt to stand on the pleadings rather than 

file an opposition. The Court must nevertheless examine the complaint 

and determine whether it states a claim as a matter of law. Stackhouse 

v. Mazurkiewicz, 951 F.2d 29, 30 (3d Cir. 1991); Anchorage Assocs. v. 

Virgin Islands Bd. of Tax Review, 922 F2d 168, 174 (3d Cir. 1990). In 

deciding the motion, the Court may consider the facts alleged on the 

face of the complaint, as well as “documents incorporated into the 

complaint by reference, and matters of which a court may take judicial 

notice.” Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322 

(2007). 

IV. Discussion 

 Milisits has brought this federal civil rights action under 42 
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U.S.C. § 1983. Section 1983 provides in pertinent part: 

Every person who, under color of any statute, 
ordinance, regulation, custom or usage, of any State or 
Territory or the District of Columbia, subjects, or 
causes to be subjected, any citizen of the United States 
or other person within the jurisdiction thereof to the 
deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to 
the party injured in an action at law, suit in equity, or 
other proper proceeding for redress . . . . 

42 U.S.C. § 1983. Section 1983 does not create substantive rights, but 

instead provides remedies for rights established elsewhere. City of 

Oklahoma v. Tuttle, 471 U.S. 808, 816 (1985). To establish a § 1983 

claim, the plaintiff must establish that the defendants, acting under 

color of state law, deprived the plaintiff of a right secured by the United 

States Constitution. Mark v. Borough of Hatboro, 51 F.3d 1137, 1141 

(3d Cir. 1995). To avoid dismissal for failure to state a claim, a civil 

rights complaint must state the conduct, time, place, and persons 

responsible for the alleged civil rights violations. Evancho v. Fisher, 423 

F.3d 347, 353 (3d Cir. 2005). 

A. Exhaustion of Administrative Remedies 

 Before bringing a § 1983 action concerning prison conditions, a 

prisoner must first exhaust all available administrative remedies. 42 
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U.S.C. § 1997e(a); see also Booth v. Churner, 532 U.S. 731, 741 n.6 

(2001) (“[A]n inmate must exhaust irrespective of the forms of relief 

sought and offered through administrative avenues.”). “[I]t is beyond 

the power of this court . . . to excuse compliance with the exhaustion 

requirement, whether on the ground of futility, inadequacy or any other 

basis.” Nyhuis v. Reno, 204 F.3d 65, 73 (3d Cir. 2000). A plaintiff is not 

required to allege that he has exhausted administrative remedies—

failure to exhaust administrative remedies is an affirmative defense 

that generally must be pleaded and proven by the defendant. Ray v. 

Kertes, 285 F.3d 287, 295 (3d Cir. 2002) (“Prison officials are likely to 

have greater legal expertise and, as important, superior access to prison 

administrative records in comparison to prisoners.”) (alteration 

omitted). Nevertheless, “a complaint may be subject to dismissal under 

Rule 12(b)(6) when an affirmative defense like the [failure to exhaust 

available administrative remedies] appears on its face.” ALA, Inc. v. 

CCAIR, Inc., 29 F.3d 855, 859 (3d Cir. 1994); see also Pena-Ruiz v. 

Solorzano, 281 Fed. App’x 110, 112 n.3 (3d Cir. 2008) (per curiam); Ray, 

285 F.3d at 293 n.5; Schott v. Doe, No CIVA 05-1730, 2007 WL 539645, 

at *6 (W.D. Pa. Feb. 15, 2007). 
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 Moreover, § 1997e(a) requires “proper” exhaustion of 

administrative remedies, meaning strict compliance with DOC 

deadlines and other procedural rules. Woodford v. Ngo, 548 U.S. 81, 89–

95 (2006). “A procedural default by the prisoner, either through late or 

improper filings, bars the prisoner from bringing a claim in federal 

court unless equitable considerations warrant review of the claim.” 

McKinney v. Kelchner, No. 1:CV-05-0205, 2007 WL 2852373, at *3 (M.D. 

Pa. Sept. 27, 2007) (citing Spruill v. Gillis, 372 F.3d 218, 227–32 (3d 

Cir. 2004)). “[T]o properly exhaust administrative remedies prisoners 

must ‘complete the administrative review process in accordance with 

the applicable procedural rules’—rules that are defined not by 

[§ 1997e(a)], but by the prison grievance process itself.” Jones v. Bock, 

549 U.S. 199, 218 (2007) (quoting Woodford, 548 U.S. at 88) (citation 

omitted); see also Strong v. David, 297 F.3d 646, 649 (7th Cir. 2002) 

(“Section 1997e(a) does not delineate the procedures prisoners must 

follow.”). 

 The DOC has established a multi-stage administrative remedy 

process through which an inmate may seek formal review of a wide 

range of issues, procedures, or events that may be of concern to an 
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inmate. See DC-ADM 804; see also Adams v. Giroux, CIVIL ACTION 

NO. 1:15-cv-01321, 2016 WL 8229205, at *6 (M.D. Pa. Dec. 15, 2016). 

“DC-ADM 804 provides a three-tiered grievance process: (1) an initial 

review by a grievance officer; (2) an appeal to the facility 

superintendent; and (3) an appeal to the statewide chief grievance 

officer.” Adams, 2016 WL 8229205, at *6; see also DC-ADM 804, at 1-1 

to -9, 2-1 to -9. 

 Ordinarily, the inmate’s initial grievance must be submitted to the 

facility grievance coordinator within 15 working days after the event 

upon which the grievance is based. DC-ADM 804, at 1-2. The facility 

grievance coordinator then reviews the grievance, assigns a tracking 

number to the grievance and enters it into an automated grievance 

tracking system, and, if not rejected for procedural reasons, designates 

a staff member to serve as grievance officer. Id. at 1-6 to -7. Under the 

DOC policy, the grievance officer is responsible for investigation of the 

grievance, and for providing a written response to the grievance within 

15 working days from the date when it was entered into the automated 

grievance tracking system; an extension of up to 10 additional working 

days may be authorized by the facility grievance coordinator. Id. at 1-7 
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to -8. 

 If the inmate is dissatisfied with the grievance officer’s response, 

he or she may appeal the initial review response or rejection to the 

facility superintendent within 15 working days from the date of the 

initial review response or rejection. Id. at 2-1. The facility 

superintendent generally will notify the inmate of his or her decision 

within 15 working days after receipt of the appeal, but an extension of 

up to 10 additional working days may be authorized by the facility 

superintendent. Id. at 2-2. 

 If the inmate is dissatisfied with the superintendent’s response, he 

or she may appeal that decision to statewide chief grievance officer 

within 15 working days from the date of the superintendent’s decision. 

Id. at 2-4. The statewide chief grievance officer generally will respond 

within 30 working days after receipt of the appeal, unless this time 

period is extended or the appeal is referred to a Central Office bureau2 

for review. Id. at 2-7 to -8. The statewide chief grievance officer is 

authorized to extend this time period for response up to 10 additional 

                                                 
2 For example, referral to the Bureau of Health Care Services for health 
care issues, or the Bureau of Correction Education for education issues. 
See DC-ADM 804, at 2-8. 
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working days. Id. at 2-7. Referral to a Central Office bureau for review 

may also result in an extension of the time for issuing a final review 

response, but unlike other extensions, DOC policy does not specify a 

maximum duration for an extension that results from referral to a 

Central Office bureau. See id. at 2-8. 

 Here, it is clear from the complaint and attached exhibits that 

Milisits’s claims are barred by his failure to exhaust all available 

administrative remedies before filing suit. The final documentary 

exhibit attached to the complaint is a “Grievance Referral (Notice to 

Inmate)” form provided to Milisits by the statewide chief grievance 

officer, Dorina Varner. This notice, dated June 13, 2016, acknowledged 

receipt of Milisits’s final review appeal with respect to Grievance No. 

619715, and advised him that it had been referred to the Bureau of 

Health Care Services for their review. (Doc. 1-1, at 17). The notice 

further advised that, due to this referral, her final appeal decision 

would be delayed. (Id.).  

 Milisits constructively filed his complaint in this action on July 22, 

2016, the date when he presented it to prison officials for mailing. But 

this was only 28 working days after receipt of his final appeal by the 
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chief grievance officer. At the earliest, her final appeal decision would 

not have been due until July 26, 2016. See DC-ADM 804, at 2-7. 

Moreover, in light of the referral of Milisits’s final appeal to the Bureau 

of Health Services for review, Varner was authorized to delay her final 

appeal decision until completion of this review by the Bureau of Health 

Services, which precludes any reasonable inference that, as of the 

commencement of this action (whether that be upon constructive filing 

on July 22, 2016, or upon the Court’s receipt and docketing of the 

complaint on August 1, 2016), Milisits’s administrative remedies had 

been effectively rendered unavailable by an unreasonably untimely 

response to his final grievance appeal. Cf. Robinson v. Superintendent 

Rockview SCI, 831 F.3d 148, 154–55 (3d Cir. 2016) (finding 

administrative remedies were rendered unavailable when an initial 

review grievance officer had failed to respond to an inmate’s grievance 

after three months). 

 The defendants initially raised the administrative exhaustion 

issue in their first motion to dismiss (Doc. 24; Doc. 25). Nine days later, 

on October 20, 2016, the Court received and filed documentary exhibits 

submitted by Milisits, which he apparently submitted in an attempt to 
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demonstrate that he should be permitted to proceed in this action 

because he ultimately satisfied the PLRA’s exhaustion requirement, 

albeit after commencing suit. (Doc. 30). One of these documents was a 

copy of a final appeal decision by Varner, dated October 4, 2016. (Doc. 

30, at 2).  

 But, as the Third Circuit has observed, “[t]he Prison Litigation 

Reform Act (‘PLRA’) prohibits an inmate from bringing a civil rights 

suit alleging specific acts of unconstitutional conduct by prison officials 

‘until such administrative remedies as are available are exhausted.’” 

Oriakhi v. United States, 165 Fed. App’x 991, 993 (3d Cir. 2006) (per 

curiam) (quoting 42 U.S.C. § 1997e(a)) (emphasis in original). “To 

satisfy this requirement, a prisoner must exhaust all available 

administrative remedies prior to filing suit . . . .” Id. (emphasis added); 

see also Millbrook v. United States, 8 F. Supp. 3d 601, 611 (M.D. Pa. 

2014) (“Dismissal of an inmate’s claim is appropriate when a prisoner 

has failed to exhaust his available administrative remedies before 

bringing a civil rights action. ‘[E]xhaustion must occur prior to filing 

suit, not while the suit is pending.’”) (citations omitted, brackets in 

original). 
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 The October 20, 2016, submission by Milisits suggests that he 

believes he has satisfied the PLRA’s exhaustion requirement because, 

although he did not exhaust his administrative remedies until after 

filing his original complaint, he had subsequently completed the 

exhaustion of administrative remedies. But “[i]t is well-settled that 

exhaustion must occur prior to filing the action in federal court.” Green 

v. Dep’t of Corr., 393 Fed. App’x 20, 24 (3d Cir. 2010) (per curiam) 

(emphasis added); see also Oriakhi, 165 Fed. App’x at 993 (“[A] prisoner 

may not fulfill the PLRA’s exhaustion requirement by exhausting 

administrative remedies after the filing of the complaint in federal 

court.”). 

 “Under the PLRA, exhaustion is a precondition for bringing suit 

under § 1983.” Small v. Camden Cty., 728 F.3d 265, 269 (3d Cir. 2013); 

see also Nyhuis, 204 F.3d at 68–69. As the Supreme Court has recently 

admonished, “Congress sets the rules—and courts have a role in 

creating exceptions only if Congress wants them to. For that reason, 

mandatory exhaustion statutes like the PLRA establish mandatory 

exhaustion regimes, foreclosing judicial discretion.” Ross v. Blake, 136 

S. Ct. 1850, 1857 (2016). Under the circumstances presented in this 
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case, we are compelled to conclude that Milisits failed to properly 

exhaust available administrative remedies prior to bringing suit and, 

moreover, that we lack authority to excuse this failure based on his 

subsequent exhaustion of administrative remedies. 

 Accordingly, it is recommended that the defendants’ motions to 

dismiss (Doc. 24; Doc. 32) be granted on the ground that the plaintiff 

failed to exhaust all available administrative remedies before bringing 

suit. 

B.    Eighth Amendment Claim 

In the alternative, this action should be dismissed on the merits 

for failure to state a claim upon which relief can be granted.  The 

Eighth Amendment proscription against cruel and unusual punishment 

requires that prison officials provide inmates with adequate medical 

care.  Estelle v. Gamble, 429 U.S. 97, 103-105 (1976).  However, in order 

to set forth a cognizable Eighth Amendment claim, an inmate must 

allege (i) a serious medical need and (ii) acts or omissions by prison 

officials that indicate deliberate indifference to that need.  Id. at 104; 

Rouse v. Plantier, 182 F.3d 192, 197 (3d Cir. 1999).  A prison official is 

deliberately indifferent if he knows that a prisoner faces a substantial 
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risk of serious harm and fails to take reasonable steps to avoid the 

harm.  Farmer v. Brennan, 511 U.S. 825, 837 (1994).  A prison official 

may manifest deliberate indifference by “intentionally denying or 

delaying access to medical care.”  Estelle, 429 U.S. at 104-05.  

Deliberate indifference can also be manifested by the denial of 

prescribed medical treatment, denial of reasonable requests for 

treatment that results in suffering or risk of injury, Durmer v. 

O’Carroll, 991 F.2d 64, 68 (3d Cir. 1993), or by “persistent conduct in 

the face of resultant pain and risk of permanent injury,”  White v. 

Napoleon, 897 F.2d 103, 109 (3d Cir. 1990).  However, “a prisoner has 

no right to choose a specific form of medical treatment,” so long as the 

treatment provided is reasonable.  Lasko v. Watts, 373 Fed. App’x 196, 

203 (3d Cir. 2010) (quoting Harrison v. Barkley, 219 F.3d 132, 138-40 

(2d Cir. 2000)).  Allegations of negligent treatment or medical 

malpractice do not trigger constitutional protections.  Estelle, 429 U.S. 

at 105-06.  Rather, a prison official is deliberately indifferent if he 

knows of and disregards an excessive risk to inmate health or safety.  

Farmer, 511 U.S. at 834-36 (holding that deliberate indifference 

requires a sufficiently culpable state of mind such as reckless disregard 
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to a substantial risk of serious harm to a prisoner).   

Milisits’s Eighth Amendment claim should be dismissed. At most, 

Milisits has alleged that the defendants failed to provide appropriate 

treatment and care for him, and their failure to provide the prescription 

Ivermectin for treatment of his alleged heath condition, trichinosis.  

Basically, Milisits disagrees with his providers’ medical diagnosis.  

Further, on almost every occasion that he completed a request-from- 

inmate form, he was instructed to make a request for a sick call through 

the proper channels.  Moreover, while Milisits disagrees with the 

professional judgment of his medical providers, those allegations alone 

undermine a claim for deliberate indifference.  Thus, the Eighth 

Amendment claim should be dismissed.  

C.  State Law Claims        
 
Finding nothing in the record to distinguish this case from the 

ordinary one, the balance of factors in this case “point[s] toward 

declining to exercise jurisdiction over the remaining state law claims.”  

See Cohill, 484 U.S. at 350 n.7.  Therefore, it is recommended that 

Milisits’s state-law medical malpractice claim be dismissed without 

prejudice pursuant to 28 U.S.C. § 1367(c)(3).  
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D. Plaintiff’s request for preliminary injunction 
 

Milisits filed a motion for a preliminary injunction (Doc. 37).  He 

requests that the injunctive relief requested in the complaint be granted 

immediately without providing any reasons to support this motion.  In 

his complaint, Milisits has requested an order directing prison officials 

to provide him with the particular medical treatment he deserves. 

Preliminary injunctive relief is extraordinary in nature and 

should issue in only limited circumstances. See Am. Tel. & Tel. Co. v. 

Winback & Conserve Program, Inc., 42 F.3d 1421, 1426–27 (3d Cir. 

1994). Moreover, issuance of such relief is at the discretion of the trial 

judge. Merrill Lynch, Pierce, Fenner & Smith Inc. v. Chamberlain, 145 

F. Supp. 2d 621, 625 (M.D. Pa. 2001). In determining whether to grant 

a motion seeking preliminary injunctive relief, courts in the Third 

Circuit consider the following four factors: “(1) likelihood of success on 

the merits; (2) irreparable harm resulting from a denial of the relief; (3) 

the harm to the non-moving party if relief is granted; and (4) the public 

interest.” United States v. Bell, 238 F. Supp. 2d 696, 699 (M.D. Pa. 

2003); see also Bieros v. Nicola, 857 F. Supp. 445, 446 (E.D. Pa. 1994) 

(“The standards for a temporary restraining order are the same as those 
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from a preliminary injunction.”). It is the moving party who bears the 

burden of satisfying these factors. Bell, 238 F. Supp. 2d at 699. “Only if 

the movant produces evidence sufficient to convince the trial judge that 

all four factors favor preliminary relief should the injunction issue.” 

Opticians Ass’n of Am. v. Indep. Opticians of Am., 920 F.2d 187, 192 (3d 

Cir. 1990). 

The authority of courts to enjoin the conduct by prison officials is 

further limited by statute: 

Prospective relief in any civil action with respect to 
prison conditions shall extend no further than 
necessary than to correct the violation of the federal 
right of a particular plaintiff or plaintiffs. The court 
shall not grant or approve any prospective relief unless 
the court finds that such relief is narrowly drawn, 
extends no further than necessary to correct the 
violation of the Federal right, and is the least intrusive 
means necessary to correct the violation of the Federal 
right. The court shall give substantial weight to any 
adverse impact on public safety or the operation of a 
criminal justice system caused by the relief. 
 

18 U.S.C. § 3626(a)(1)(A).  Moreover, where the requested preliminary 

injunction “is directed not merely at preserving the status quo but . . . at 

providing mandatory relief, the burden on the moving party is 

particularly heavy.” Punnett v. Carter, 621 F.2d 578, 582 (3d Cir. 1980); 

see also Trinity Indus., Inc. v. Chicago Bridge Iron Co., 735 F.3d 131, 
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139 (3d Cir. 2013). Thus, in the prison context, a request for any form of 

mandatory prospective relief “must always be viewed with great caution 

because judicial restraint is specially called for in dealing with the 

complex and intractable problems of prison administration.” Goff v. 

Harper, 60 F.3d 518, 520 (3d Cir. 1995). 

 In this case, the plaintiff has failed utterly to satisfy this heavy 

burden.  He has failed to adduce any evidence whatsoever in support of 

his request for preliminary injunctive relief.  In particular, he has failed 

to demonstrate irreparablenot merely serious or substantialharm 

that cannot be redressed by a legal or equitable remedy after trial.  See 

Instant Air Freight Co. v. C.F. Air Freight, Inc., 882 F.2d 797, 801 (3d 

Cir. 1989);  ECRI v. McGraw Hill, Inc.  Nor has he demonstrated actual 

and imminent, non-speculative harm.  See Angstadt ex rel. Angstadt v. 

Midd-West Sch., 182 F. Supp. 2d 435, 437 (M.D. Pa. 2002).  But most 

critically, it is clear that Milisits’s claims have little likelihood of 

success on their merits, given our recommendation that this action be 

dismissed in its entirety. 

 Accordingly, it is recommended that the plaintiff’s motion for a 

preliminary injunction (Doc. 37) be denied. 
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IV.   Recommendation 
 

Based upon the foregoing it is RECOMMENDED as follows: 
 
1.   The  defendants’  motions  to  dismiss  (Doc.  24;  Doc.  32)  

 
GRANTED pursuant to Fed, R. Civ. P. 12(b)(6) for failure to state a  
 
claim upon which relief can be granted; 
  

2.    The plaintiff’s motion for a preliminary injunction  (Doc. 37)  
 
be DENIED; 
 

3.    The complaint be DISMISSED; and 
 
4.   The Clerk of Court should be directed to close this case. 

 
s/ Joseph F. Saporito, Jr.  
JOSEPH F. SAPORITO, JR. 
U.S. Magistrate Judge 

Dated:  August 16, 2017 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

 
JASON A. MILISITS, :  

Plaintiff,  :  NO. 3:16-cv-01586 
: 

v. : (Judge Conaboy) 
 : (Magistrate Judge Saporito) 

KIM MINARCHICK, et al.,  :  
Defendants. :  

 
        NOTICE 
 
 NOTICE   IS   HEREBY   GIVEN   that  the  undersigned  has   
 
entered the foregoing Report and Recommendation dated August 16,  
 
2017.  
 
 Any  party  may obtain  a review  of the  Report and  
 
Recommendation pursuant to Rule 72.3, which provides: 
 
 

Any party may object to a magistrate judge’s proposed 
findings, recommendations or report addressing a 
motion or matter described in 28 U.S.C. § 636(b)(1)(B) 
or making a recommendation for the disposition of a 
prisoner case or a habeas corpus petition within 
fourteen (14) days after being served with a copy 
thereof. Such party shall file with the clerk of court, 
and serve on the magistrate judge and all parties, 
written objections which shall specifically identify the 
portions of the proposed findings, recommendations or 
report to which objection is made and the basis for such 
objections. The briefing requirements set forth in Local 
Rule 72.2 shall apply. A judge shall make a de novo 
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determination of those portions of the report or 
specified proposed findings or recommendations to 
which objection is made and may accept, reject, or 
modify, in whole or in part, the findings or 
recommendations made by the magistrate judge. The 
judge, however, need conduct a new hearing only in his 
or her discretion or where required by law, and may 
consider the record developed before the magistrate 
judge, making his or her own determination on the 
basis of that record. The judge may also receive further 
evidence, recall witnesses or recommit the matter to 
the magistrate judge with instructions. 

 
 Failure to file timely objections to the foregoing Report and  
 

Recommendation may constitute wavier of any appellate rights. 
       
                    s/Joseph F. Saporito, Jr.                                                           
           JOSEPH F. SAPORITO, JR. 
 United States Magistrate Judge 
 
Dated: August 16, 2017    
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